UNITED STATES BANKRUPTCY
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FOR THE DISTRICT OF SOUTH CAROLINA- JAl -5 Fi |2 39

IN RE:

Robert Dale Bumgarner,
Case #
Debtor.
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It ig therefore
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ORDERED that the trustee confirm the #ebtors' plan filed July

16, 1997, which cures the arrearage owed First Federal Savings and

Loan, without interest, as permitted undea 11 U.8.C. §1322(e).

AND IT IS SC ORDERED.

/ =
“%ZZV 7
Wm. Thurmond Bishop 'ff%ﬁj

Judge
Columbia, Squth Carclina

This .5 day of January, 1998.

2




\
1
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FOR THE DISTRICT OF SOUTH CAROLINA'! "+ ™V

|
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ORDER

C # 97-05523 -
ase E; JA& Os 1998
| V.L D

This matter comes before the Court upon the objection of First
|

IN RE:

Robert Dale Bumgarner,

Dektor.

— e S St N e

Federal Savings and Loan ("First Federal")‘to the debtor’s plan,

filed July 16, 1997. First Federal objects| because the plan does

net provide for interest on the cure of tre mortgage default to

this mortgage creditor. Debtor has propos%d that the default be
\

cured during the term of the plan without inﬁerest, as permitted by

:

11 U.S.C. 8§1322(e), because the contract| does not provide for
\

interest on defaults.

|
|
In 1994, 11 U.S.C. §1322(e) was amendéd to provide

b
|
|

Notwithstanding subsecticn (b) (2) of this secticn and
sections 506(b) and 1325(a) (5) of this title, if it is
proposed in a plan to cure a defgult, the amount
necessary to cure the default, shalllbe determined in
accordance with the underlying agreemént and applicable
nonbankruptcy law. |

The effective date of the provision i% October 10, 1994, and

applies only to agreements or refinancings ebtered after that date.
[

The Legislative History to §1322(e) provideg that this section has

the effect of overruling Rake v. Wade, 113 s. Ct. 2187 (1993) which

gave interest on all elements of a mortgagq arrearages, including

principal, interest, late charges, and %scrow fees, cured by

debtors in bankruptcy. ;éﬁEZZ?
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Thig had the effect of giving secured greditorsg interest
on interest payments, and interest on the late charges
and other fees, even when it was someahing that was not
contemplated by either party in the ori¢inal transaction.

Legislative History, 11 U.S.C. §l322(e). #
!
8 Collier on Bankruptcy, 15th Ed. rjvised, 91322.18 at p.

1322-54, provides !
\
Under section 1322 (e), the amount neg¢essary to cure a
default is the same amount as would be required to cure
if the debtor were not in bankruptcy. Two conditions must
be met before interest or other charges can be requires
as part of the bankruptcy cure. First|, the interest or
charges must be required under the original agreement,
and gecond, they cannot be prohibited| by state law. In
other words, the bankruptcy court will never require
interest in excess of that permitted by state law, and
will require none unless the agreement provides for
interest.

The contract, introduced into evidane at the hearing,
mentions interest in several places. The fiﬁst page of the document
gets forth the rate of 10.50% per year "unFil paid in full." The
payment of interest is more fully explai%ed on the second page

where the note indicates that "Interest Fccrues on the unpaid

balances of principal remaining from time to time, until paid in

|

|

full." ‘

First Federal admits that the note doeg not , in any specific
terms, require that interest be paid on the!cure of any default in
bankruptcy, nor that interest be paid on Qnterest. First Federal
apparently relies upon the phrase "paid in]full" to show that the
note provides for interest based upon the 4ase of In re Mitchell,
Case # 91-0013% (Bankr. D.S.C. 6/25/91) whi%h was decided in 1991.

|

In In rc Mitchell, Case # 91-00139% (Bankr. D.S.C. 6/25/51)

(JBD), the Court addressed thﬁ,i ue of wrether interest on the



arrearage must be included in a chapter 13 plan. The Court =stated

that interest on arrearage must be paid if fthe locan agreement and

South Carolina law permit it. In the Mitchell case, the Court found

that interest on arrearages is permitted under South Carolina law.

Although the note in Mitchell did not specifil
on arrearage, the Court found the language
the "conclusion that interest continues to g
ig an unpaid balance- even interest on unpai
further stated that "interest on intex
presumption in South Carolina when the promidg
interest "until paid" or "on the unpaid bal

The first prong of the test is here
Carolina does allow for interest to be pa
Court now turns to the second prong to dets
provides for the payment of interest on the

For contracts entered into after the
question then becomes whether a presumption d
is still enough to provide for interest on i
agreement has to specifically provide for
whether the agreement must provide language
installments of principal and interest shal
maturity.™)

The Legislative History to 11 U.S8.C. §
And section 305 will prevent mortgs
imposing interest on interest when mort
imposing interest on interest when
arrearages are cured, even when the mo

ig gilent on the subject. This sectioq
future mortgages unless thgrn gage spe

cally mention interest
until paid " required
ccrue as long as there
d interest." The Court
rest is clearly the
sory note provides for
ance, "

by met in that South
id on arrearages. The
yrmine 1f the contract
arrearage.

19224 amendments, the
»f interest on interest
nterest or whether the
such. (For example,
guch as "all past due
11 bear interest from
1322 (e) states

ge lenders from
gage lenders from
[sic] mortgage
rtgage instrument

} will affect all
cifically retains




the lender’s right to impose such interleat on interest.

This contract was signed on October |14, 1996, so section
1322 (e} is, therefore, applicable. This cgurt must look to the
terms of the contract to determine whether the parties intended to
provide for this additional right.

The note and mortgage contract hereih do not contain any

provision which requires interest on arrearage. The only language
in the contract which applies to interest i$dicates that interést
is due until "paid in fudl" and ‘"Interest accrues on the unpaid
balances of principal remaining from time 0 time, until paid in
full."” Because the underlying agreement Aoes not specifically
provide for interest on arrearage, the test under §1322(e) is not
met even though state law might permit better treatment. Therefore,

IT IS ORDERED that the trustee confirm the debtors’ plan filed

July 16, 1997, which cures the arrearage owed|First Federal Savings

and Loan, without interest, as permitted,undﬁr 11 U.8.C. 81322{e).

AND IT IS SO ORDERED. !

Columbia, Spdth Carolina

This | 2 day of January, 1998.




By

UNITED STATES BANKRUPTCY COURT :
FOR THE DISTRICT OF SOUTH CAROLINA -
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Robert Dale Bumgarner R I

Debtor. R D Case #97-05523

The Order entered on January 5, 1998 concerning the payment of
interest on the cure of a mortgage default contains an error cn the
effective date of the amendments to 11 U.S.C. §1322 (e). The
effective date of the amendments is October 22, 19%94. The Order is
hereby amended to reflect that change. It is therefore

Ordered that the Order dated January 5, 1998, is hereby
amended on page 1 to read

The effective date to the provision ia October 22, 1994,

and applieg only to agreements or refinancings entered

after that date.

The rest of the Order remains unchanged.

N =),

Wm. Thurmond Bishop
Judge

Columbia, South Carolina

This 2 ~day of January, 1998.
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